OFFICE OF
THOMAS B. WINE
COMMONWEALTH'S ATTORNEY
Erwin Roberts 514 W. Liberty Street (502) 595-2300
First Assistant Louisville, Kentucky 40202-2887 Fax (502) 535-4650
www.louisvilleprosecutor.com

May 25, 2021

Lieutenant Claude Little, KSP/CIRT
Lieutenant Nick Owen, LMPD/ PIU
Detective Jeremy Ruoff, LMPD/PIU

Re: PIU 20-042 Shooting death investigation of David McAtee, June 1, 2020
Dear Lieutenant Little and Detective Ruof¥,

Thank you for meeting with Erwin Roberts and me on August 10, 2020 and again on April 20,
2021, as well as answering our questions over the last few months. We at the Office of the
Commonwealth’s Attorney greatly appreciate the timely and thorough review of the collaborative
effort by the Kentucky State Police’s (KSP) Critical Incident Response Team (CIRT), Bureau of
Alcohol, Tobacco, Firearms and Explosives (ATF) and the Louisville Metro Police Department’s
(LMPD) Public Integrity Unit (PIU).

We reviewed more than 1800 pages of the summary report, transcripts, videos and audio
recordings of 179 civilian and law enforcement witnesses’ statements, multiple camera videos both
in and outside of YaYa’s BBQ, body cams of LMPD officers, diagrams created by Lt. Hunter
Martin (KSP),videos from pole cameras used by LMPD and surrounding businesses, the autopsy
report for Mr. David McAtee (McAtee), evidence collected by the Crime Scene Unit (CSU), a
video by Kris Smith, a video by the New York Times, still and enhanced photos from various
videos, both the Kentucky National Guard (KyNG) and LMPD Use of Force Policies and the
Kentucky self-protection statutes.

Considering the circumstances surrounding the death of Mr. McAtee, the applicable law of the
Commonwealth, the use of force policies of LMPD and the Kentucky National Guard (KyNG) as
they existed at the time of Mr. McAtee’s death, it is our decision not to present this matter to the
Jefferson County Grand Jury for review for any potential felony or misdemeanor charges as to the
KyNG soldiers and LMPD officers who discharged their weapons on the early morning hours of
June 1, 2020.

FACTUAL SUMMARY

On Saturday, May 30, 2020, following two days of both constitutionally protected protests as well
as unlawful conduct in Louisville Metro, Mayor Greg Fischer issued Executive Order 2020-006
decreeing a curfew for Louisville Metro from 9:00 pm on May 30, 2020 until 6:30 am on June 1,
2020. All individuals were to “return to their residences and remain off all common areas including
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There is also video from Camera 02 of YaYa's that depicts the inside of the building looking at the
kitchen area and toward the door leading to the grill area. These videos also show McAtee’s
activities. He is seen walking into and out of the restaurant while tending to food on the grills. In
images from both inside and outside the restaurant, Mr. McAtee can be seen with an object that is
consistent with a firearm in a holster on his right hip. From this camera various people are seen
coming in and out of the restaurant during the evening. Several of the same people can be seen in
the videos caught on cameras outside of the building.

As the LMPD officers and KyNG soldiers are dispersing individuals, some of the individuals can
be seen moving into YaYa’s BBQ.

As a large number of people came into YaYa’s, McAtee can be seen approaching the door and
reaching for a firearm in a holster on his right hip. He steps into the doorway and extends his right
arm outside and then comes back inside.

Behind McAtee is a male, believed to be | in a white shirt and teal shorts holding an
object consistent with a firearm in his right hand. Subsequently McAtee again steps into the
doorway and raises his right arm. He stumbles back inside, clutching his chest then falling on the
ground. There is a marking on his shirt on the upper left side of his chest.

The video also shows a female, later identified as Machelle, in a black shirt and white pants
standing behind the door and then closing the door, pointing at an object on the floor where McAtee
was standing. The object was the Jimenez Arms 9mm identified as belonging to McAtee.

Per surveillance video analysis by KSP, from the time LMPD officers and KyNG soldiers begin
exiting the white vans, until McAtee discharges his handgun the first time, approximately one
minute and twenty seconds lapses. Analysis of the various videos by KSP indicates approximately
9 seconds elapsed between the first time and the second time McAtee fired his weapon.

As part of the investigation, Lt. Little received information that Officer Crews had posted on Face
Book about an encounter she had with a protestor on May 28, 2020. The protestor is depicted
handing a flower to Crews. Subsequently Crews posted that the protestor was doing more than
handing her flowers. Crews took exception to the gesture and posted “I hope the pepper balls that
she got lit up with a little later on hurt... Come back and get some more ole girl, I’ll be on the line
again tonight.”

FrEARMS [

There were seven firearms found inside YaYa’s. DNA samples were taken from all the persons
inside YaYa’s except Machelle and - Each weapon was tested for possible “touch”
DNA. B

1. The Jimenez Arms 9mm was found next to McAtee on the kitchen floor. ATF tracing

13 All individuals (except Machelle) inside the kitchen area at the time of the shooting were also tested for gunshot
residue. Only [Jnd [l vere negative for having 2 or more particles of lead, antimony, or barium on their

hands.
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For all of the above stated reasons, the use of deadly physical force against David McAtee by the
LMPD Officers Katie Crews and Austin Allen, as well as Kentucky National Guardsmen
Specialist Andrew Kroszkewicz and Staff Sergeant Matthew Roark was justified. It is my opinion
that this matter should not be presented to the Jefferson County Grand Jury for further review, or
any criminal charges be pursued against any of the above four named officials.

Respectfully submitted,

Thomas B. Wine
Commonwealth’s Attorney
30th Judicial Circuit of Kentucky
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