








Kentucky law grants condemnation authority to “any corporation . . . organized
for the purposes of . . . constructing” a natural gas pipeline. KRS 278.502. This right
is limited by three requirements. First, the condemnor must make a “good faith effort”
to obtain the necessary property rights from the condemnee through negotiation. KRS
278.502; see also KRS 416.550; see also God’s Center Foundation, Inc. v. Lexington
Fayette Urban County Government, 125 S.W.3d 295, 300 (Ky. App. 2002) (“Kentucky
courts have also imposed a duty on the condemnor to negotiate in good faith the
acquisition of the property prior to seeking condemnation.”). Second, although the
condemnor is granted broad discretion in selecting the land necessary for the project,
its decision and route will be reviewed for arbitrariness and abuse of discretion. See
God’s Center Foundation, Inc., 125 S.W.3d at 299. Third, the condemnation of the
property must serve a public purpose. See KRS 416.675(1). Defendants carry the

burden of proving these requirements have not been met:

Kentucky courts have also imposed a duty on the
condemnor to negotiate in good faith the acquisition of the
property prior to seeking condemnation. In City of Bowling
Green v. Cooksey, the Court stated: “Under KRS 416.550,
the condemnor cannot acquire the property in fee simple if
it can obtain access or use of the property through other
privileges or easements.”l” The party challenging the
condemnation, however, bears the burden of establishing
the lack of necessity or public use and abuse of discretion.

God's Ctr. Found., Inc. v. Lexington Fayette Urb. Cnty.
Gou't, 125 S.W.3d 295, 300 (Ky. Ct. App. 2002).

Defendants do not dispute the evidence purporting that Plaintiff is a

corporation organized for the purposes of constructing” a natural gas pipeline. The
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once Bernheim had rejected its offer. This court found that Plaintiff complied with
the statutory requirements of KRS 278.502 and KRS 416.550 and this Court now,
again makes that same ﬁndin.g. To require Plaintiff to pursue additional negotiations
when Bernheim had rejected their efforts to settle would be an exercise in futility.
Without resolving its issues with Bernheim, no agreement on the property could be
obtained. The contents of the Order entered in this action June 12, 2020, Overruling
the Motion to Dismiss as it relates to the issue of good faith are incorporated in this
Opinion by reference. This Court therefore finds that Defendants have failed to
establish that Plaintiff failed to act in good faith.
Public Use
In considering whether LG&E has properly exercised its right of eminent
-domain, the Court also must consider KRS 416.675, which states that “[e]very grant
of authority contained in the Kentucky Revised Statutes to exercise the power of
eminent domain shall be subject to the condition that the authority be exercised only

to effectuate a public use of the condemned property.” KRS 416.675 defines “public

use” as;

(a) Ownership of the property by the Commonwealth, a
political subdivision of the Commonwealth, or other
governmental entity;

(b) The possession, occupation, or enjoyment of the property
as a matter of right by the Commonwealth, a political
subdivision of the Commonwealth, or other governmental
entity;

(¢) The acquisition and transfer of property for the purpose of
eliminating blighted areas, slum areas, or substandard and
insanitary areas in accordance with KRS Chapter 99;



(d) The use of the property for the creation or operation of
public utilities or common carriers; or
(e) Other use of the property expressly authorized by statute.

Ky. Rev. Stat. Ann. § 416.675 (Westj.
LG&E argues that the Pipeline falls within both subsections (d) and (e) of KRS
- 416.675(2). As to (d), LG&E states that it is both a “public utility” and “common
carrier.” A “public utility” is a utility regulated by the Kentucky Public Service
Commission (hereinafter PSC), and both the PSC and Kentucky Courts have held
that LG&E is a public utility. See Bardstown v. Louisville Gas & Electric Co., 383
S.W.2d 918 (Ky. 1964) (holding that because LG&E is a “public utility,” it “can be
compelled to make any reasonable extension of its service facilities within its
certificated scope or area of service.”); see also In the Matter of- Curtis E White v.
Louisville Gas and Electric Co., Case No. 2004-00497 (Ky. PSC Sept. 28, 2006)
(“Louisville Gas and Electric Company (‘LG&E”) is a | public utility subject to
jurisdiction of .the [PSC] pursuant to KRS Chapter 278.”). LG&E is subject to the
- Jurisdiction of the PSC and sells gas to customers located in Kentucky. |
LG&E asserts it is also a “common carrier.” Common carrier is defined in
KRS 278.470, which provides:

Every company receiving, transporting or delivering a
supply of oil or natural gas for public consumption is
declared to be a common carrier, and the receipt,
transportation and delivery of natural gas into, through
and from a pipeline operated by any such company is
declared to be a public use.

Ky. Rev. Stat. Ann. § 278.470 (West).









Beam, the need for which is evidenced by the 600 deferrals of service and (3) Jim
Beam’s increased need for natural gas to allow it to expand its facilities. Any of these
three factors, alone, legally justifies the Pipeline as a public use. All three exist here.

Bernheim filed a conﬁplaint against the PSC in 2019 challenging the Certificate
of Public Convenience and Necessity (hereinafter CPCN) issued for the pipeline in
June 2017. The PSC dismissed the complaint, and in so doing, considered many of
the same arguments about Jim Beam. The PSC held that “the need for gas by one
large customer is sufficient to support the issuance of a CPCN to construct a new gas
pipeline.” Kimberly Brown v. Louisville Gas and Electric Company, Case N(;. 2019-
00296, Order at 10 (Ky. PSC Dec. 20, 2019). Bernheim appealed to the Franklin
Circuit Court. That Court rejected the appeals. Bernheim Arboretum & Research
Forest, et al. v. Public Service Commission of Kentucky, et al., Civil Action Nos. 20-
CI-00075 and 20-CI-0008_5, Opinion and Order (introduced as Plaintiffs “Exhibit 47)
(Franklin Cir. Ct. Sept. 30, 2020). |

The Court finds that the specific number of customers served from the
Pipeline, and the cost allocation (which is within the jurisdici:ion of the PSC)
irrelevant to whether there is a “p.ubh'c use” for purposes of KRS 416.675, as there is
no such limitation within KRS 416.675, KRS 278.502, or KRS 278.470). Also, the
unrebutted testimony that more than 600 homes, public services and businesses have
been denied natural gas service derﬁonstrates there is a public use for the Pipeline
separate and apart from Jim Beam’s needs. In addition, there is a reliability concern

for thousands of existing customers that will be improved by the Pipeline.
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